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Arising out of Order-In-Origjna1 No. 400/WS08/AC/KSZ/2022-23 dated
(B) 1 16.03.2023 passed by The Assistant Commissioner, Central (,ST, Division_vIII

Ahmedabad South

.t=fta@af©rqrqGhqa1 /
(q) i Name and Address of the

Appellant

M/s. Vini Vishal choksi, B-404, Poojan
Appartment, C)pp. Seema Hall, Anand Nagar
Road, Memnagar, Ahmedabad – 380 015

+R qPr tV W+tV-qItel + g+atv gIqq %<€T e at % A BiTIqr # xft WI IPWIfa ftqqVTjT w ©wi
wfMt qtwftv wm vawi w+qqxtla%tv6me,qtnf+qtqrtqT+fRvad'vmr {I

AnY person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vtmr vr IHtmr qrqm:-

Revision application to (}overnrnent of india:

(1) tr-fmnw€q ermgRrfnm,1994©ura©aa;ft+qvwqvnq6+gIt+xh uraqt
aq-urn % yqv qrq% % goh !qftwr grim ©gftq tif+, vm Tt©n, f8v +qrvq, av@ f#vm,
qI'fT+faV, dtnT€hr VqT, +vqqRt, q{frvTfT: lroool#r=FtvnftqTeq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qftvr© #t8ft+qm++v@tBfT§Mn vr# #f%aw;Knin qT wrqTWTt + qT M
WTWE&§ftwrFrn+qr@8vriguqnt q, nW WgFtnVTWgntfqTt %fq#TqTaTt :#
mfQRftw€wn fjt qm 41vf@nbdnv##It

In case of any loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a fact01IY or in a
warehouse.

(v) vnR%4T§rf%#TtTy qrvtqr+MfRaqTvqrqTqm RfWrM+@nfwr W q{qTVqT
@nvvQI@%R&z%qRM+ufTVN7 bVWWT TTy Tr Vi% + MM tI
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In case of rebate of duty of excise on goods exported to any country or tenitow
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl q@%rvmqf+Tfqm VH$bmF (Mqnluq©t)fM7fbn wn VTR FI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhT©qrqq#}©qKTq@+TTTTT%fRvqtv%ahftzTBr qt q{i gNRInter qt IT
urn Vifhm%!aTf8q WIn,Wftv#nUqTftVqt vvqqtvrvN+f%v©fbfbm (+ 2) 1998

gRT 109 STUnIBM TV€tI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or are RIdes made there under and such
order is passed by the Commissioner (Appeals) on or Mter, the date appointed under
Sec.109 of the Fklance (No.2) Act, 1998.

(2) Mk aw€q TW (wftB) %nrgVt, 2001 % fhm 9 % 3+mtV fRf#Ffg vu ten v-8 + fr
vM +,9f§TWtV h vft wt% $f©afRTYq tdm qm +$ft@oi©-mt% v+wftVWt9T gt qt-a
vfbit Qi nq 3f+v qI+q3 fbIT vm vrf%qI an% nq @mr I vr !@r qfRf + +mtv Tra 35-R +
ft8fftv qt % !wmV qi WT % €r% ftqr<-6 vr@n + vfl vft 8+t nf#1

The above application shaE be made in duplicate in Form No. EA-8 as specHied
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
presuibed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fU8qT aTM + TH Hit #m aT in Tr@ @it Tr w+ qq 8]} @It 200/- +v %qTTT +t
aw gil addgw:%atTq vr@ t@rn#a 1000/- qt M!=nnt4tVTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

+bn elm, :Mr WnqnR®q++qT@wftdhRjwnMwT+slfi3Fft©:-
Apr>ed to Custom, Excise, & Sendce Tax Appellate Tribunal,

(1) Hh RqrqT qr-n ;If&fOm, 1944 qt TiTr 35-dt/35-q + 3t?FtV:-

Under Section 35:B/ 35E of CEA, 1944 an appeal lies to :-

(2) adRf©7 qft& t gav @!wn % ©qTqT +t wftv, wftqt h wr& t gMT erv%, ifrtbr
KWH 9M R+ +qr@ @##q vvrfbRR'r (R&a) a TRjg ##q ©BFr, ©§qH4TR + 2.d RmT,

q;ifa qm, qxnn, RIEnqnn, WBVXT@rv-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. in case of appeals other than as mentioned above pma.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. llC)OO/-I Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate putJ) iesector bank of the
place where the bench of the Tribunal is sit

*-/



(3) vfl !@ mtv + q{ IF waqft vr vqriet gmT e et n+q sv fNW % fmv $tv m TT?TV @if$
dv +fhn@rnwfhT€ aq %€it SF 'fT f+ fBu q€Tvrf+qqt %feTvqTf+qftwftTfhr
qnTf#qwr%Fvqwfr@uMrvImau3wMMTv@rg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is nEed to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) www VW alf&fhM r970 VTr tRfTfb7 qt BilqgT -1 % atmiT f+8fftT f+IT gwR an
©Tqqq VT q7wtw v'H+qft mm ITfbqr& b mtV + + vaq #t 74 vf+n: v 6.50 ++ m armTwr

qr@ft@©n§mqTfhl

One copy of application or O. I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) !q#trHf#vvwdt#tfhknr win+fhMt graftsft WH gM#Kf@nvrm igf gRiT

w, bfb nwa qr@ 1'4 +qTqr WfidhrqUTf#qm (%mff8f#) f+m, 1982 ff+fb el

Attention h klvited to the rules coverklg these and other related matter contended in
the Customs, Excise & Service Tax AppeUate Tribunal (Procedure) Rules, 1982.

(6} rfFnqr@,#.fR®fmQr© V++RTqtWMmqHTfhqarmz) v+ vfl WftHt +TN8
+ q&rafT (Demand) IT# # (Penalv) qr 10% y{ WT mm RfRTpi el €Rdf%, aTf&Hnf %{ VaT

10 %fig WK 81 (Section 35 F of the Central Excise Act, 1944, Secdon 83 & Secdor1 86

of the Finmrce Act, 1994)

&'gbr mTR qj@ gtR ©qTH # 3iniT, QTTfRR €FTT q&r qt VhF (Duty Demanded) I

(1) & (Section) IID bnF f+8tftv aM;
(2) f@IT m taZ HZ #f ITfIN;

(3) Mhfg?@Fft%fhN6h©Tbrnfgrt

qB if vm 'df87wft©’ + qI+ if vm#tq©qT+vwfte’af&vmt#f©vlfqTfqnMn
Tvr {1

For an aDDed to be nled before the CESTAT, 10% of ale Duty & Pendty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deoosit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(111)

amount determined under Section 11 D;

unount of erroneous CerIvat Credit taken;
amount payable under Rule 6 of the Cenvat Crecbt Ryle s.

(6) ({} A BiTter % srB wRy y IRq<ul % mg qd qr-q gmT W TT px RqTRa 8 th lib RiK Irq

qjTq%lo%=7rm7q(arq§TqN©@'-RqTRv§a4 WT%; 10% Wqla:;nwa 81

in view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute,
or penalty, where penalty alone is in dispute.”
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F.NO. anrr'L/bDlvl/ b I r/4'}/U/ZUz$-Appea

ORDBR-£W-APP®AL

The present appeal has been filed by M/s. Vini Vishal choI(si,

B-404, Poojan Appartrnent, Opp. Seema Hall, Anand Nagar Road,

Memnagar, Ahmedabad – 380 0 #5 (hereinafter referred to as “the

appellant’) against Order-in-Original No.

400/WS08/AC/KSZ/2022-23 dated 16.03.2023 (hereinafter

referred to as “the impugned orcie7”) passed by the Ms}{#
Commissioner, Central GST, Division-VIII, Ahmedabad South

(hereinafter referred to as “the adjudicating authoritd’) .

b

1

2. Briefly stated, the facts of the case are that the appellant

holding PAN No. AIOPC7687H were providing services “Service

Sector [Transporters]’ as per ITR. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT), it was noticed that

the appellant had substantial service income; however they did not
pay service tax thereon. On the basis of the data received from

Income tax department for the F.Y. 2015-16 income earned by the

appellant in the said period is as under:

Period Income earned Bervice Tax

(F.Y.) in Rs liablity

2 ,nls 21,81,684/

2. 1 Subsequently, the appellant were issued Show Cause Notice
wherein:

a)

b)

Demand and recover an amount of Rs. 21,81,684/- under

proviso to Sub Section (1) of Section 73 of the Act along with

interest under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Act’).

Impose penalty under the provi _Section 77(1), 77(2)slons
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F.No. GAPPL/COM/STP/4470/2023-Appeal

and 78 of the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

unpu Wed order bY the adjudicating authority wherein:

a)

b)

C)

d)

The demand of service tax amounting to Rs. 21,81,684/- was

confirmed under section 73(1) of the Act by invoking extended

period of 5 years along with interest under section 75 of the
Act

PenaltY amounting to Rs. 10,000/- was imposed under section

77(1) of the Act as they failed to obtain service tax regjstration .

PenaltY amounting to Rs. 21,81,684/- was imposed under 78
of the Act.

Penalty of Rs. 10,000/- was imposed on the appellant under

section 77(2) of the Act for not submitting documents to the

department.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellmlt have preferred the present

appeal, inter alia, on the following grounds:-

' That the appellant states that no personal hearing was

conducted by the adjudicating authofity before passing the
order .

' That the demand of service tax along with interest and penalty

may be set aside.

4. Personal hearing in the case was held oh 22.01.2024. Shri

Harsh Rashmikant Shah, Chartered Accountant appeared on behalf

of the appellant for personal hearing and requested for remanding

the matter as the order was passed ex-parte.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

{t
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present appeal is whether the impuwed order passed bY the

adjudicating authority, confirming the demand of service tax against

the Appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. 1 BIrd that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed by

the appellant.

I
7. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

8. 1 also find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exernption.

9. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is

directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the
/ H -+••P•+ Rh

/T.I ::l 'T I,.-l.\x
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records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

10. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

spealdng order after following the principles of natural justice.

11. WftR6af€TaT##t'T€wft©©rf+lanwfr@aft++$hnvmre t

The appeal filed by the Appellant stands disposed of in above

terms .

aTM (a+w)
Date :3D .01.2024

q\Attest:e

aER&b (
d.d.PH.a, GIS=IRT©Tq

BY RPAD/ SPEED POST

M/s. Vini Vishd choksi,
B-404, Poojan Appartmerit,
opp. Seema Hall, Anand_ Nagar Road,
Ahmedabad – 380 052.

To

Memnagar ,

Copy to :
The Principal Chief Comrnissioner, Central GST, Ahmedabad
Zone.
The Principal Commissioner Central GST, Ahmedabad South.
The Deputy Commissioner, CGST, Division IV, Ahmedabad-
South
The Asstt. Commissioner (HQ System) Central GST,
Ahmedabad South (for uploading the OIA) .
Guard File.
p.A. File.
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2
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